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“Left out of thisliterature are analyses of how the micro level interactionsinvolvedin 1
plea bargains aggregate into a macro level socia phenomenon, and in turn how this
macro level phenomenon influences the micro level bargains’. Douglas Savitsky, Is
Plea Bargaining a Rational Choice? Plea Bargaining as an Engine of Racial
Stratification and Overcrowding in the United Sates Prison System, 24 RATIONALITY

.AND SOCIETY 131 (2012)
“A settlement that rel eases resources from any one case will increase the Ri* sin other 2
cases. Thus, the Ri*sthat initia ly satisfy (4) are not thefinal equilibrium values because
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adjustmentstake place as cases are settled. Moreover, these adjustmentsraisethe So'sin
.cases not yet settled. | largely ignore these secondary effectsin the analysis’

“Given afixed prosecutorial budget, average sentences[given at trial] will probably be 3
heavier rather than lighter if pleabargaining is allowed, because the prosecutor can use
themoney saved in pleabargains ...to build a stronger case when bargaining fails—and
knowing this defendants will give better terms in bargaining”. RICHARD A. POSNER,
.EconomMIC ANALYSISOF LAW 578 (2003)
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U.S. Digtrict Courts — Criminal Defendants Disposed of, by Type of Disposition and 5
.Offense, During the 12-Month Period Ending March 31, 2011
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William M. Rhodes, Plea Bargaining: its Effect on Sentencing and Convictionsin the
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Offenders: Local Court ‘Corrections to Pennsylvania's Sentencing Guidelines, 40
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“...what the guilty plea system guarantees is that when you have
miscarriages of justice, the victim of it is going to face staggering
sentences because those sentences are not aconseguence of justice. Those
sentences are a consequence of the need to grease the wheels of the
system...” .37
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Stephen Schulhofer, Professor of Law at New Y ork University, Fromthedocumentary 37
film “The Plea” Frontline (Written, Produced and Directed by Ofra Bikel, June 17,
.2004)

Robert Mnookin & LewisKornhauser, Bargaining inthe Shadow of theLaw: TheCase 38
.of Divorce, 88 YALEL.J. 950 (1979)

David L. Weimer, PleaBargainingand theDecisiontogoto Trial: The Applicationofa 39
.Rational Choice Model, 10 PoLicy ScieNCES 1 (1978)

.7 w7 °vY ,Rhodes 40

Robert Cooter, Stephen. Marks & Robert Mnookin, Bargaining in the Shadow of the 41
.Law : A Testable Model of Srategic Behavior, 11 J. LEGAL Stub. 225 (1982)

Georg L. Priest & Benjamin Klein, The Selection of Disputesfor Litigation, 13J.LEGAL 42
.STuD. 1 (1984)
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“We observed in the introduction that alarge fraction of cases are settled beforetrial. 43
Our analysis predicts this if in most cases the prosecutor and suspect agree on the
expected outcome of atrial, the costs of atria to both parties exceed their settlement
.costs, and suspects are generally risk averse in their trial versus settlement choice”
.171/nv3,6 w771 2°¥% ,Landes

ThomasW. Church Jr., In Criminal Defense of “ Bargain Justice” , 13L.& Soc'y REv. 44
.509 ( Special Issue on Plea Bargaining, 1979)

Robert E. Scott & William J. Stuntz, A Reply: Imperfect Bargains, Imperfect Trials,and 45
.Innocent Defendants, 101 YALE L.J. 2011, 2013 (1992)

Frank H. Easterbrook, Criminal Defense of ‘Bargain Justice’, Procedure asa Market 46
.System, 12 J. LEGAL StuD. 289 (1983)
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Gary Becker, Crime and Punishment: An Economic Approach, 76 JOURNAL OF
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Lucian E. Dervan, Overcriminalization 2.0: The Symbiotic Relationship Between Plea 51
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Stephanos Bibas, Plea-bargaining Outside the Shadow of Trial, HARv. L. REv. 2456 53
.(2004)

“However, themost important cause of rising guilty pleasand falling acquittalsinrecent 54
decades has been a dramatic increase in prosecutoria resources. Surprisingly, federal
prosecutorstoday handle far fewer cases per attorney than they did in the middle of the
twentieth century” ; R.F. Wright, Trial, Distortion and the End Of Innocencein Federal
.Criminal Justice, 154 U. Pa. L. Rev. 79, 85 (2005)
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“We are skeptical that plea-bargaining can lead to or is consistent with the desirable 55
outcome in many circumstances. Therefore, our point is not to reject an efficiency
assessment of plea-bargaining, or criminal procedurein general, but rather mitigate any
general optimism about the result of such assessment”; Nuno Garoupa& Frank H.
Stephen, Why Plea-Bargaining Fails to Achieve Resultsin So Many Criminal Justice
.Systems, 15 MAASTRICHT JOURNAL OF EUROPEAN AND COMPARATIVE LAW 323 (2008)

“We begin with two models of prosecutorial behavior: (a) a prosecutor who, associal 56
planner, maximizes criminal sentences, and (b) a prosecutor who balances that goal
against a high conviction rate and other personal objectives. We then use U.S. county-
and prosecutorial-district-level data to explore the relationship between prosecution
rates, conviction rates, and budgets’; Eric Rasmusen, Manu Raghav & Mark Ramseyer,
Convictions versus Conviction Rates. The Prosecutor’s Choice, 11 Am. L. & Econ.
.REV. 47, 51 (2009)

“Ultimately, we show that elected prosecutors may respond to electoral pressure by 57
using resources to raise their conviction rates beyond the levels a socia planner would
choose, and thereby (by reducing the number of cases pursued) to lower the total
.51 '1ny2,0w ; punishment imposed”
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“...despite the common view to the contrary, the institution of pleabargainsmay not 58
improvethewell-being of defendants. Absent the pleabargain option, many defendants
would not have been charged in thefirst place. Thus, we can no longer count on the fact
that plea bargains are entered voluntarily to argue that they are desirable for all parties
involved” (Oren Bar-Gill & Omri Ben-Shahar, The Prisoners (Plea Bargain) Dilemma
Summer, 1 J. LEGAL ANALYSIS 737 (2009)

Ben Depoorter, Law in the Shadow of Bargaining: The Feedback Effect of Civil 59
.Settlements, 95 CoRNELL L. Rev. 957 (2010)
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“How many timesisamandatory sentence used asachipinorder to coerceaplea? They 84
don’t keep records,” said Senior Judge John L. Kane Jr. of United States District Court
in Denver, who believesthat prosecutors have grown more powerful than judges. But it
isvery common, he added. “ That’ swhat the public doesn’t see, and where the statistics
.77 w7 9°v5 ,Oppel ; become meaningless’
“plea bargaining and overcriminalization perpetuate each other, as plea bargaining 85
shieldsover-criminalization from scrutiny and overcriminalization createstheincentives
.646 'mY3,51 w771 9°v% ,Dervan .that make plea bargaining so pervasive’
.77 w1 9°vY ,Oppel ; “We hardly havetrials anymore” 86
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William J. Stuntz, The Pathological Palitics of Criminal Law, 100 MicH. L. Rev.505 91
.(2001)
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37



YIYUR N> VIVN DY YINIM PVIN N GO

DPMAOM ,07Y3%3 RIIM YN L1120 Yw opwn oy 93oruinn
J9520%pn nP23nm 0¥m17 2P wn 0YNn 24oraven
TR 967322002 L2 *TY AR XOAW 2D 1PV VBWHR M2 NIPITH Ao
N7 0TINMT LDWNT *NA *VDIW .JPTR NR NTTIVHI 1PV NIXPOYI NIMIN, 0V
n1Y215 TWYNY IR, 1YY VOWHT N NIPP0D) 2PV [DIX DPYDWIN DIYWT LDWN
VDWM N2 VDIV 1273 NIXIY IWDXR 2% NV AHIIT .Y LI NIRPOY T RY DNIX
97:2011 NIW N9°1N2 23pNi WK ,29K821 17 97132 Yp1°DTI3 22X 2°aX~2N2 TINnn

9707 M AR PNYT 3 D TIRY "NYTIN,PIYL 1707 DX NY1 925”
1958/98 D”Y NPV AN IR°VRIDA OYIR 7T NXP AR Ypn
017721 DPNX°P 0IPP PIW XO7,577 MY 1 2N 171790 0.0 119119
NX 735% w> WK ,1IDY 31X PPV 97071 WA 70D’ ,IN1a

/72037 DIOPRT PV NIPDINT AYANT NV

NR TIDAY TR PRI VW PRY N2 NIRENT LYY AmR) 925w 0D

D DWNNN POV A3 PRI WHATINNN YT A1 71 02215wh 22Yann

LIV MIRPOY NYDIN NIANINAM 1371 PY1 17207 IV 77372 NPINTIRT AP 0T

%y nypIna Sw amubnwn? x°aav 73 772% Apbon X°R 0101 O°RINA D)
Nolopijaty!

,07IMRY 19X OPIAOPR DM YW IDINNT onYOWR DX 12wna 0npItws

NIRPOY NYDIN Y177 17377 1N°1, 0710771 D2ITRM 09713 YW NYDWI LIV IR D0

0”0 OX 77712 YWD N1 1117 IR TNVY 310 R UPI90 PN ANI0N 15w 71an7 IR 93
077 191,702 YY N3%% 701 w2 @207 R1DW 117 ;710 17072 1YW 0P N DR
.6.4.2010 TheMarker 771y°0 770773 ©IMA3

5y 0InnA% nv5%o1 7Y an® IWwoXY7Y 7Y ant DWW THYe DR WYAAY ORTIRY” XY 94
AN 0w DPR” 7AN33,NPRIRT NP127XT NP0, PPUW AT 921,71V NMIRPOY
92Y237 DIW R *aN3 N DWW A PR 1YY 31 5 7079123 0°1pna 03 12Yan DIWOK AN
.23.12.07 YR 7072133 0P 03

.(2002) 34 P T 7ARPN RY — 770 RY ;3PN — AN PORTTIR T 95

VDIV *DM ,558 /YA, 13 W VY peinna PhIva 1Y vdwnt n°a yap 197271 96
DIPP PR PIX NPWY YW nYRRTRI 70w, AR 231 n79I0 19°7 Wi 93,110 Twn
»IY9a AR 9911 RY71,0Pmn pIX WAL (71 kY 3D 57077 ,NRT OV L/ nwD?
abynn® 0°%12° arX VOWAT *Na OX ,NMI0IN DIAD NPT NIIND 1T PWINI VI
A1 X5W [oan

.(11.1.2011 ,3232 QD1ID) 2K%¥ 73 DRIW? N1*7 39271-08-10 (XN *1IAN) B”N 97

38



YN MNPOY S¥ WHN-INN VPON : MPPHN I8 VIV VYUN N> VAWN 19y

0227307 XY VY 725 NIIMDM VEWM NIDIYNA ¥1717,°8N¥IBNn YDIN AR PIYLI
99%0vpwn

PYVN MNPOY HY ANINN YNNI TNINND NPT DY SVNID NNON .2

)

N
X = Y07 NIRPOY MW

R*, R, R* = 1poya IX p°Ni1 JINY ,AMKRNA2,0WRIT 2W1 Y207 YW 02aRWH NYpYi
P*, P=vdwna nymnb N192N01T DX L,AAKRNTA ,QWRITI ¥Y2INT NIDWVR
S=nwwy

Z= 7121 DRI DARY 1732 Pi*=1 Pi Sy D°°5Wn1 0™I0K 029713

“...itisnot yet clear whether the process converges towards long run equilibrium”; 98

.REINHARD SELTEN, THEORY OF SLACK-RIDDEN IMPERFECT COMPETITION VOl. | 95 (1982)

w71 9°vY ,Oppel ;“But oneresult is obvious, he said: “We hardly havetrialsanymore” 99
17
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“The Protection of the Innocent from conviction is a central theme of
the law of criminal evidence... The importance of protecting the
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produce the best social results’.
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